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McMurray, J.




This case originated as an action to recover damages for
personal injuries allegedly suffered in a notor vehicle accident.
The acci dent occurred on Septenber 23, 1990. The plaintiffs filed
their original action on Septenber 20, 1991. A voluntary non-suit
was taken April 6, 1993. Plaintiffs refiled their conplaint on
February 25, 1994, within the tinme all owed by the "Tennessee Savi ng
Statute,"” T.C. A 828-1-105(a). A voluntary non-suit was taken on
the second conplaint by order entered on Septenber 27, 1995. A
third conplaint was filed in April 1996. The plaintiffs noved for
a default judgnment. The defendants responded with a notion for
summary judgnment asserting that the statute of [imtations had run

and that they were entitled to judgnent as a matter of |aw

Plaintiffs' notion for a default judgnent was overrul ed.
Def endants' notion for summary judgnent was sustained. W affirm

t he judgnent of the trial court.

The plaintiffs conplainthat the trial court erred in granting
the defendants' notion for sunmary judgnment and denying the
plaintiff's nmotion for summary judgnment. They al so conplain that
the trial court erred in interpreting "The Saving Statute,” T.C A

§ 28-1-105. W respectfully disagree.



It is well-settled that all subsequent suits filed after the
first suit is dismssed for any reason not concluding the plain-
tiff's cause of action nust be brought within one year fromthe

first dismssal.!

The Tennessee saving statute, fornerly T.C A Sec.
28-106, now T.C A Sec. 28-1-105, has been considered
several times by our courts. It has |ong been held that
after the taking of any nonsuit to the original action,
any additional suits would have to be filed within one
year of the first nonsuit to be wthin the purview of
T.C.A Sec. 28-1-105. See, Reed v. Cincinnati, N.O &
T.P. Railroad Co., 136 Tenn. 499, 190 S.W 458 (1916).
Wil e many of the cases deal with consecutive voluntary
nonsuits, it is clear fromthe wording of the statute
that its scope is broader than that. T.C A Sec. 28-1-105
[ now 28-1-105(a)] reads as foll ows:

28-1-105. New action after adverse decision

-- If the action is comenced within the tine
limted by a rule or statute of limtation, but the
judgnent or decree is rendered against the plain-
tiff upon any ground not concluding his right of
action, or where the judgnent or decree is rendered
in favor of the plaintiff, and is arrested, or
reversed on appeal, the plaintiff, or his represen-
tatives and privies, as the case may be, nmay, from
time to time, commence a new action within one (1)
year after the reversal or arrest.

The full meaning and intent of this statute was
spel | ed out by Justice Hol mes of our Supreme Court in the
case of Bal singer v. Gass, 214 Tenn. 343, 379 S. W 2d 800,
805 (1964), when he said:

This general rule is subject to one exception. If a second or subsequent
suit is filed within the original period of |imtations, a party has one year under
the saving statute to refile from the date of dism ssal of the last suit filed
within the applicable statute of |imtations.
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Under T.C. A Sec. 28-106, all actions which may be
brought by virtue of that statute nust be brought
within one year after the inconclusive dismssal of
an action brought within the period of the applica-
ble statute of limtations.... (enphasis supplied)

In other words, it makes no difference whether the
initial i1inconclusive dismssal or dismssal not on the
nmerits was a voluntary nonsuit or a dismssal wthout
prejudi ce for want of prosecution.

Payne v. Matthews, 633 S.W2d 494 (Tenn. App. 1982) at pages 495
and 496.

Therefore, inthis case, the failure to bring the third action
within one year fromthe original dismssal results in this case

bei ng time barred.

W will next ook to the propriety of the trial court's action
inrefusing to grant a notion for default judgnment. W first note
that the defendants' notion for summary judgnment was filed before

the hearing on the notion for default judgnent.?

Rul e 55.01, Rules of Tennessee Procedure, provides that when
a party agai nst whom a judgnent for affirmative relief is sought,

"has failed to plead or otherw se defend as provi ded by these rul es

judgment by default may be entered... ." (Enphasis added).

Rul e 12.01 provides that "a defendant shall serve an answer within

2The notions for default judgnment and for summary judgnment were heard at the
same time.



thirty (30) days after the service of a sumons or conplaint upon
him except where otherwi se provided in theserules ... ." W find
and hold that a Mdtion for Sunmary Judgnent filed in accordance
with Rule 56, Tennessee Rules of G vil Procedure is a sufficient
pl eading to preclude a default judgnment. Plaintiffs further argue
that a notion for summary judgnent is not a proper pleading to
present the defense of the statute of limtations. W respectfully
di sagree. I n support of their argunent, plaintiffs rely on Usrey

v. Lewis, 553 S.W2d 612 (Tenn. App. 1977) and Thonpson v. Bow i ng,

765 S.W2d 743 (Tenn. App. 1987). W find these cases to be
i napposite. "Generally speaking, a defendant noving for sunmary
judgnent nmay avail itself of one of two avenues: it nmay negate an
essential elenent of the nonnoving party's claim or it nay
establish an affirmative defense, such as the statute of limta-

tions, that defeats the claim"” Allied Sound, Inc. v. Neely, 909

S.W2d 815 (Tenn. App. 1995).

W affirm the judgnment of the trial court in all respects.
Costs of this appeal are assessed to the appellant and this case is

remanded to the trial court.

Don T. McMurray, Judge



CONCUR:

Houston M Goddard, Presiding Judge

Charl es D. Susano, Jr., Judge
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This appeal came on to be heard upon the record from the
Circuit Court of Knox County and briefs filed on behalf of the
respective parties. Upon consideration thereof, this Court is of
the opinion that there was no reversible error in the trial court.

We affirm the judgnent of the trial court in all respects.
Costs of this appeal are assessed to the appellant and this case is

remanded to the trial court.
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